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(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial proceedings 
which will directly affect or be directly affected by or have a bearing on the Board's decision in 
the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection contained in 
the brief is correct. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is correct. 

NEW GROUND(S) OF REJECTION 

Claim Rejections - 35 USC §101 
35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

Claims 1-9 are rejected under 35 U.S.C. 101 because the claimed invention is directed to 
non-statutory subject matter. Based on Supreme Court precedent, and recent Federal Circuit 
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decisions, the Office's guidance to examiners is that a § 101 process must (1) be tied to another 
statutory class (such as a particular apparatus) or (2) transform underlying subject matter (such as 
an article or materials) to a different state or thing. Diamond v. Diehr, 450 U.S. 1 75, 1 84 ( 1 98 1 ); 
Parker v. Flook, 437 U.S. 584, 588 n.9 (1978); Gottschalk v. Benson, 409 U.S. 63, 70 (1972); 
Cochrane v. Deener, 94 U.S. 780,787-88 (1876). Thus, to qualify as a § 101 statutory process, 
the claim should positively recite the other statutory class (the thing or product) to which it is 
tied, for example by identifying the apparatus that accomplishes the method steps, or positively 
recite the subject matter that is being transformed, for example by identifying the material that is 
being changed to a different state. 

Here, the components recited in the claims can merely be software components. 
Therefore, applicant's method steps fail the first prong of the new Federal Circuit decision since 
they are not tied to another statutory class and can be preformed without the use of a particular 
apparatus. Thus, it is respectfully submitted that the claims are directed to non-statutory subject 
matter. 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(8) Evidence Relied Upon 
Adriaans et al. (U.S. 6,311,175) 
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(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 
The following grounds of rejection are applicable to the appealed claims. These 
rejections are set forth in prior Final Office Action, dated 1 1/23/04, and are repeated below for 
convenience. However, in light of applicant's remarks and upon further consideration, Examiner 
has withdrawn the 35 USC § 101 rejections of claims 10-16, since the arguments and the 
specification make it clear that the "agents" are software agents that are functionally interacting 
in a technologically based system with an information collection system and an information 
technology process model. Further, Examiner withdraws the 35 USC § 101 rejections of claims 
1-9 under the grounds of the claims not being "within the technological arts". However, the 35 
USC § 101 rejections of claims 1-9 are maintained on the basis of whether the invention 
produces a useful, concrete, and tangible result. Therefore, in the rejections below, the 35 USC § 
101 rejections of claims 10-16 have been withdrawn and the 35 USC § 101 rejections of claims 
1-9 not being "within the technological arts" have also been withdrawn: 

Claim Rejections - 35 USC § 101 
35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

Claims 1-9 are rejected under 35 U.S.C. 101 because the claimed invention is directed to 
non-statutory subject matter. Based on Supreme Court precedent, and recent Federal Circuit 
decisions, the Office's guidance to examiners is that a § 101 process must (1) be tied to another 
statutory class (such as a particular apparatus) or (2) transform underlying subject matter (such as 
an article or materials) to a different state or thing. Diamond v. Diehr, 450 U.S. 175, 184 (1981); 
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Parker v. Flook, 437 U.S. 584, 588 n.9 (1978); Gottschalk v. Benson, 409 U.S. 63, 70 (1972); 
Cochrane v. Deener, 94 U.S. 780,787-88 (1876). Thus, to qualify as a § 101 statutory process, 
the claim should positively recite the other statutory class (the thing or product) to which it is 
tied, for example by identifying the apparatus that accomplishes the method steps, or positively 
recite the subject matter that is being transformed, for example by identifying the material that is 
being changed to a different state. 

Here, the components recited in the claims can merely be software components. 
Therefore, applicant's method steps fail the first prong of the new Federal Circuit decision since 
they are not tied to another statutory class and can be preformed without the use of a particular 
apparatus. Thus, it is respectfully submitted that the claims are directed to non-statutory subject 
matter. 

Further, for a claimed invention to be statutory, the claimed invention must produce a 
useful, concrete, and tangible result. In the present case, the claimed invention is not concrete 
because different users would implement the process and produce different outcomes, making 
the invention not repeatable. The claimed invention constructs a valuation function and uses 
usage data to determine values. Different users would use different valuation functions and 
determine different values based on the varying value function. Therefore, it is respectfully 
submitted that the invention, as claimed, is not concrete. 

Since the claimed invention does not produce a useful, concrete, and tangible result, as 
explained above, claims 1-9 are deemed to be directed towards non-statutory subject matter. 



Application/Control Number: 10/005,862 Page 7 

Art Unit: 3623 

Claim Rejections - 35 USC § 112 
The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claim 1 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite for failing 
to particularly point out and distinctly claim the subject matter which applicant regards as the 
invention. 

As per claim 1, claim 1 is directed towards managing an integrated IT system having a 
plurality of components. The claim recites the steps of "reporting the usage data of each 
component for each service" "constructing a valuation function for valuing each service", and 
"determining from said correlated services and components a value of each component and a 
value of said IT system". It is unclear based on these limitations what the applicant regards as 
his invention because these limitations fail to identify what is occurring in the process. First, it is 
unclear as to who or what the usage data is being reported. Second, it is unclear as to how and/or 
when a valuation function is being constructed and what valuation function is specifically being 
used. Third, it is unclear how values for components and a value for an IT system is determined 
based on correlations. Therefore, based on these limitations, it is unclear as to what is distinctly 
occurring by the Applicant's invention. Clarification and correction is required. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed publication in this 
or a foreign country, before the invention thereof by the applicant for a patent. 
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(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 1-16 are rejected under 35 U.S.C. 102(a) and (e) as being anticipated by Adriaans 
et al. (U.S. 6,311,175). 

As per claim 1, Adriaans et al. teaches a computerized process for managing an 
integrated information technology (IT) system having a plurality of components and providing a 
plurality of services, the process comprising the steps of: 

collecting, at each of the components, usage data indicating an amount of use each 
component receives in providing each of the services (See at least the abstract, column 5, lines 
14-40, column 6, lines 15-35, column 8, lines 15-40, column 9, lines 15-37, and column 11, lines 
40-65, wherein monitors of the components collect usage data when providing a service); 

reporting the usage data of each component for each service (See at least column 3, lines 
30-42, column 5, lines 14-40, and column 8, lines 15-40, wherein the usage data is reported by 
the monitors to the database); 

constructing a valuation function for valuing each service (See at least the abstract, figure 
4, column 5, lines 30-50, column 6, lines 15-35, column 8, lines 44-60, column 9, lines 45-67, 
and column 11, lines 40-65, wherein a valuation function is constructed for valuing each service 
based on SLA agreements and thresholds); 

correlating each service with each component used to provide said service (See at least 
figure 4, column 4, lines 25-40, column 5, lines 30-50, column 6, lines 55-65, column 8, lines 
44-60, column 9, lines 45-67, and column 11, lines 29-40, which discusses correlations between 
components and services); and 
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determining from said correlated services and components a value of each component 
and a value of said IT system (See at least the abstract, figure 4, column 5, lines 30-50, column 6, 
lines 55-65, column 8, lines 44-60, column 9, lines 45-67, column 10, lines 15-25 and 35-50, and 
column 11, lines 40-65, wherein a value for a component is determined by valuing the stored 
data based on the SLAs and a value for the overall system is determined based on each 
component, the SLAs). 

As per claim 2, Adriaans et al. discloses a process wherein said component value is 
determined from usage statistics accumulated at each component (See the abstract, column 5, 
lines 14-40, column 6, lines 15-35, column 8, lines 15-40, column 9, lines 15-37, and column 11, 
lines 40-65. The value is determined based on usage information gathered at the components). 

As per claim 3, Adriaans et al. teaches a process further comprising the step of evaluating 
a worth of each component based on multiple uses of said component in multiple services 
performed by said IT system (See at least figures 4 and 6, column 1, lines 15-40, column 2, lines 
50-67, column 3, lines 1-15, column 4, lines 25-40, and column 10, lines 40-65, which discuss 
the worth of a component based on its uses in the system). 

As per claim 4, Adriaans et al. teaches a process further comprising the step of 
constructing a relationship table identifying the components used in providing each service, 
wherein a configuration management process is fed by a change management process in order to 
maintain the relationship table as changes to said IT system are made (See at least column 3, 
lines 30-46 and 54-60, column 4, lines 30-40, column 5, lines 14-40, column 6, lines 15-35, 
column 8, lines 15-40, column 9, lines 15-37, and column 10, lines 14-28, wherein a relationship 
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table is constructed which identifies components used in a service. A configuration management 
process is linked to a change process to keep a database table that reflects the current IT System). 

As per claim 5, Adriaans et al. discloses a process wherein valuing a given service 
comprises determining a value for each transaction conducted in providing that service (See at 
least the abstract, figure 4, column 5, lines 30-50, column 6, lines 15-35, column 8, lines 44-60, 
column 9, lines 45-67, and column 11, lines 40-65, wherein a valuing occurs by determining a 
value for each operation that occurs in providing the service of the system). 

As per claim 6, Adriaans et al. teaches a process further comprising the step of providing 
for each component an agent for accumulating transaction data regarding services provided using 
that component (See at least the abstract, column 5, lines 14-40, column 6, lines 15-35, column 
8, lines 15-40, column 9, lines 15-37, and column 11, lines 40-65, which discloses monitors at 
each component that serve as an agent for collecting operational data and providing that data to 
the database for further evaluation). 

As per claim 7, Adriaans et al. discloses a process wherein said value is determined in 
said determining step in accordance with the transaction (See at least the abstract, figure 4, 
column 5, lines 30-50, column 6, lines 15-35, column 8, lines 44-60, column 9, lines 45-67, and 
column 11, lines 40-65, wherein a valuing occurs by determining a value for each operation that 
occurs in providing the service of the system). 

As per claim 8, Adriaans et al. discloses a process wherein said transaction data includes 
the type of transaction and a value associated therewith (See at least the abstract, column 5, lines 
14-40, column 6, lines 15-35, column 8, lines 15-40, column 9, lines 15-37 and 55-67, and 
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column 1 1 , lines 40-65, wherein the transaction data includes the type of operation and a value 
associated with this operation). 

As per claim 9, Adriaans et al. discloses a process further comprising the step of 
reporting the transaction data (See at least column 3, lines 30-40, column 5, lines 14-40, and 
column 8, lines 15-40, wherein the data is reported by the monitors to the database). 

As per claim 10, Adriaans et al. teaches a system for managing an IT infrastructure 
having a plurality of components for providing a plurality of services, said system comprising: 

an agent associated with each of the components, said agent identifying each transaction 
of a service performed by said IT infrastructure (See at least the abstract, column 5, lines 14-40, 
column 6, lines 15-35, column 8, lines 15-40, column 9, lines 15-37, and column 11, lines 40-65, 
wherein monitors act as agents for each of the components and collect operational data for 
providing a service); and 

an information collection system for collecting from said agents transaction information 
relating to each service performed, said system determining from said transaction information 
which of said components are involved in said transaction (See at least the abstract, figure 4, 
column 1, lines 15-40, column 2, lines 50-67, column 3, lines 1-15, column 4, lines 25-40, 
column 5, lines 14-40, column 6, lines 15-35, column 8, lines 15-40, column 9, lines 15-37, and 
column 11, lines 40-65, wherein monitors collect operational data for providing a service by the 
IT system. A system meeting a SLA is valued and determined using the collected data). 

As per claim 11, Adriaans et al. discloses a system wherein said information collection 
system provides a report which identifies for each service the value of said service and the value 
of the components used in providing said service (See at least figures 3, 4, and 6, column 1, lines 
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15-40, column 3, lines 1-10 and 30-50, column 4, lines 30-50, column 5, lines 30-50, column 6, 
lines 55-65, column 9, lines 45-67, column 10, lines 3-25, and column 11, lines 30-60, wherein a 
report is made to the system identifying a value for the evaluation of the health of the system and 
a value for each component. This information is used to update the system). 

As per claim 12, Adriaans et al. teaches a system for managing an IT infrastructure 
comprising: an information technology process model which defines a plurality of groups of 
processes defining information flow for an integrated management model defining the IT 
infrastructure for a plurality of IT services (See at least figure 3, column 1, lines 15-40, column 
3, lines 1-10 and 30-50, column 4, lines 30-50, column 10, lines 3-25, and column 11, lines 30- 
60, wherein a process model is defined with a plurality of groups of processes); 

a plurality of agents for monitoring each component of said IT infrastructure, said agents 
collecting transaction information identifying each transaction by service type (See at least the 
abstract, column 5, lines 14-40, column 6, lines 15-35, column 8, lines 15-40, column 9, lines 
15-37, and column 11, lines 40-65, wherein monitors act as agents for each of the components 
and collect operational data for providing a service); 

said agents reporting over said IT infrastructure transaction information to said 
information process model whereby said information is used by said model (See at least column 
3, lines 30-42, column 5, lines 14-40, column 8, lines 15-40, column 10, lines 3-25, and column 
11, lines 30-60, wherein the usage data is reported by the monitors over the infrastructure and the 
information is used to update the model). 

As per claim 13, Adriaans et al. teaches a system for managing an IT infrastructure 
wherein said information is processed to provide a table that identifies for each component the 
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service in which the component participates (See at least column 3, lines 30-46 and 54-60, 
column 4, lines 30-40, column 5, lines 14-40, column 6, lines 15-35, column 8, lines 15-40, 
column 9, lines 15-37, and column 10, lines 14-28, wherein a relationship table is constructed). 

As per claim 14, Adriaans et al. discloses a system for managing an IT infrastructure 
wherein said information from said agents are processed to derive a second table identifying a 
total value of each service based on the information (See at least column 3, lines 30-46 and 54- 
60, column 4, lines 30-40, column 5, lines 14-40, column 6, lines 15-35, column 8, lines 15-40, 
column 9, lines 15-37, and column 10, lines 14-28, wherein a second, updated table is derived 
that identifies a total value for each service based on the information). 

As per claim 15, Adriaans teaches a system for managing an IT infrastructure wherein 
said total value is determined for at least some of said services based on the number of 
transactions performed by said services (See at least figures 4 and 6, column 10, lines 40-67, 
column 1 1, lines 40-65, and column 12, lines 1-25, wherein the total value is determined by the 
number of operations performed). 

As per claim 16, Adriaans et al. discloses a system for managing an IT infrastructure 
wherein said first table includes a valuation of each component based on said component's 
participation in each of said services (See at least column 3, lines 30-46 and 54-60, column 4, 
lines 30-40, column 5, lines 14-40, column 6, lines 15-35, column 8, lines 15-40, column 9, lines 
37-67, column 10, lines 14-28, and column 11, lines 30-64, wherein a table includes a valuation 
of each component based on the component's role in the service). 

(10) Response to Argument 

In the Appeal Brief, Appellant provides the following arguments: 
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1) That claim 1-16 are within the technological arts, reciting a practical application 
that makes the claims not a mere idea in the abstract that does not apply, involve, use, or advance 
the technological arts, and that the rejected claims fall within the pre-computer process activity 
u safe harbor"; 

2) Examiner's imposing of the 35 USC § 112, second paragraph, rejection of claim 1 
is non-statutory because when the claim is read in light of the specification the claim is 
understandable; 

3) Adriaans et al. (U.S. 6,3 1 1 , 1 75) does not teach or suggest any structure or process 
to collect any such usage data as defined in step (1) of claim 1 does not teach or suggest using 
such usage data to evaluate the value of components of the system; 

4) Adriaans et al. does not teach or suggest the ability to determine the value of a 
component based on its role in performing a service by the IT system; 

5) Adriaans et al. does not teach or suggest constructing an evaluation function for 
evaluating each service, making any calculation to evaluate each service, or correlating each 
service with a component to provide the service. 

In response to argument 1), Examiner first points out that the 35 USC § 101 rejections of 
claims 10-16 have been withdrawn in light of applicant's remarks and upon further 
consideration, since the arguments and the specification make it clear that the "agents" are 
software agents that are functionally interacting in a technologically based system with an 
information collection system and an information technology process model. Further, the 35 
USC § 101 rejections of claims 1-9 on the basis of the claims not being "within the technological 
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arts" have also been withdrawn. However, claim 1-9 are still rejected under 35 USC § 101 based 
on the fact that the claimed invention in claims 1-9 does not produce a useful, concrete, and 
tangible result. 

As for the arguments with respect to the 35 USC § 101 rejections of claims 1-9, 
Examiner maintains that claims 1-9 are not concrete because the result is not measurable. The 
values determined in the final step of claim 1 may be either objective or subjective values, and if 
the values are subjective, the claim is not concrete because the result is not measurable. 

As for the discussion of the "safe harbor" of the guidelines, Examiner asserts that this 
argument is not persuasive as there is no pre-computer process activity as required by the 
guidelines. MPEP 2106(IV)(B)(2)(b)(i) states pre-computer process activity requires the 
measurement of physical objects or activities to be transformed outside of the computer into 
computer data , wherein the data comprises signals corresponding to physical objects or activities 
external to the computer system and where the process causes a physical transformation of the 
signals which are intangible representations of the physical objects or activities. Examiner points 
out that there even if the claim requires the measurement of activities to be transformed outside 
of the computer, there is no implication recited in the claim that this data collected and utilized is 
ever transformed into computer data usable by a computer. Therefore, claims 1-9 do not fall into 
this safe harbor set forth by the MPEP. 

In response to argument 2), Examiner respectfully disagrees. First, the discussion of 
whether the 35 USC § 1 12, second paragraph, rejection is non-statutory or disclosed in light of 
the specification is not relevant because the second paragraph of 35 USC § 1 12 involves whether 
or not the claim is vague and indefinite. While Examiner's wording of the rejection may not 
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have been explicitly clear to the Applicant, the 35 USC § 1 12, second paragraph, rejection of 
claim 1 is proper because the Applicant does not particularly point out and distinctly claim the 
subject matter that he regards as his invention. First, there is no interconnectivity between the 
five steps recited in claim 1 . For example, step 3 states "constructing a value function for 
valuing each service". However, this value and valuation does not relate to the "value" 
determined in step 5, since this value of step 5 is determined from correlating services and 
components. Therefore, this example illustrates how there is no clear connection between the 
recited steps. Second, the claimed invention does not accomplish the intended use set forth in 
the preamble of the claim (i.e. managing an IT system). It is unclear as to how collecting and 
reporting usage data, constructing a valuation function, correlating services with components, 
and determining from the correlation a value of the components and the IT system specifically 
accomplishes the managing of an IT system. Therefore, claim 1 does not particularly point out 
and distinctly claim the subject matter that the applicant regards as his invention and therefore 
the 35 USC § 1 12, second paragraph, rejection is proper. 

In response to argument 3), examiner respectfully disagrees. Examiner first points out 
that step (1) in claim 1 specifically recites "collecting, at each of the components, usage data 
indicating an amount of use each component receives in providing each of the services". This 
limitation does not recite any specific process or structure used to collect usage data at each 
component. Adriaans et al. does teach a computerized structure and process for collecting usage 
data. See figure 3, column 5, lines 15-38, and column 6, lines 20-35 and 46-52, wherein 
monitors exist at each of the components and collect usage data concerning the amount of use the 
component receives in providing a service. For example, the system monitors and collects the 
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startup times (i.e. usage data) of a database (i.e. component), storing this data in a database of the 
system. Similarly, the system also monitors usage data such as number of users accessing the 
component, query volume, and access time. See specifically column 6, lines 20-35 and 46-52, 
and column 8, lines 15-42. 

As for Adriaans et al. teaching the use of the usage data to evaluate the value of 
components of the system, examiner points to the discussion of the 35 USC § 1 12, second 
paragraph, rejection of claim 1 above and further notes that using this usage data to perform an 
evaluation in not recited in the independent claim. See/rt re Van Geuns, 988 F.2d 1 181, 26 
USPQ2d 1057 (Fed. Cir. 1993). Claim 1 recites that the collected usage data is reported. The 
claim then recites "constructing a valuation function for valuing each service", "correlating each 
service with each component used to provide said service", and "determining from said 
correlated services and components a value of each component and a value of said IT system". 
Therefore, there is no clear recitation of what the relationship of the usage data to the 
construction of the valuation function is. Further, the claim recites correlating each service with 
the component used to provide the service, but does not clearly state the role of the usage data in 
this correlation. The final step determines a value of each component and a value of the overall 
system based on this correlation, again with no clear tie to the usage data. 

Assuming for arguments sake that the usage data of the component is correlated along 
with the component to the service, Adriaans et al. teaches this aspect as well. Adriaans et al. 
discusses service level agreements (SLAs) associated with components like the database. 
Adriaans teaches correlating service defined by the SLAs to the usage data of the component. 
See figure 4, column 5, lines 30-50, column 6, lines 55-65, column 7, lines 15-30, column 8, 
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lines 44-60, column 9, lines 45-67. This correlation is used to determine the value of the 
components. 

In response to argument 4), Examiner respectfully disagrees. Examiner points out that 
the claims specifically recite "determining from said correlated services and components a value 
of each component and a value of said IT system". Examiner points out that the claims broadly 
recite the term "value" without any specific recitation of what the value represents and includes 
beyond some association with service. Therefore, it is not clear if this value is an objective value 
or a subjective value. Adriaans et al. specifically teaches monitoring activity of components in 
an IT system as the system performs to meet service agreements. See figure 3, column 5, lines 
15-38, and column 6, lines 20-35 and 46-52. Adriaans et al. further discloses using the data 
about the monitored components to characterize the worth (or value) of the monitored 
component in meeting or missing the targeted service performance level, set by the SLA. If the 
value recited in the claims is an objective value, Adriaans further teaches performing trend 
analysis, performance optimization, and monitor optimization, all of which involve manipulating 
objective outcome values. Therefore, Adriaans et al. does determine a worth of a component in 
managing the IT Infrastructure to meet agreed to service levels. See column 6, lines 45-65, 
column 8, lines 44-60, column 9, lines 45-67, column 10, lines 15-25 and 35-50, and column 11, 
lines 40-65. 

In response to argument 5), it is noted that the limitations upon which applicant relies 
(i.e., evaluation function, making a calculation to evaluate) are not recited in the rejected claim. 
Although the claims are interpreted in light of the specification, limitations from the specification 
are not read into the claims. See In re Van Geuns, 988 F.2d 1 181, 26 USPQ2d 1057 (Fed. Cir. 
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1993). Examiner points out that none of the claims contain the terms evaluating, evaluation, or 
calculation. Claim 1 does recite a "valuation function for valuing a service" and "determining a 
value", this language absent in the remaining claims. Therefore, it is unclear as to what 
specifically the Applicant is arguing since the language (i.e. evaluating, evaluation, or 
calculation) does not appear in the claims. Assuming that the applicant is arguing the valuation 
function and valuing of claim 1, Examiner asserts that Adriaans does teach and suggest 
construction a valuation function for valuing a service, as shown in figure 4, column 7, lines 1 5- 
23 and 35-55, column 8, lines 44-60, column 9, lines 45-67, and column 1 1, lines 40-65, which 
discuss the constraints constructed from service level agreements (SLAs), these constraints 
serving as functions to value the service level actually occurring in the system. Adriaans et al. 
further discloses correlating each service with a component to provide the service, as shown by 
the correlation of the database (and its startup times) with the service level agreed to for these 
startup times. See specifically column 6, lines 20-35 and 46-52, and column 8, lines 15-42. 

(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the Related 
Appeals and Interferences section of this examiner's answer. 

For the above reasons, it is believed that the rejections should be sustained. 
This examiner's answer contains a new ground of rejection set forth in section (9) above. 
Accordingly, appellant must within TWO MONTHS from the date of this answer exercise one 
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of the following two options to avoid sua sponte dismissal of the appeal as to the claims subject 
to the new ground of rejection: 

(1) Reopen prosecution. Request that prosecution be reopened before the primary 
examiner by filing a reply under 37 CFR 1.111 with or without amendment, affidavit or other 
evidence. Any amendment, affidavit or other evidence must be relevant to the new grounds of 
rejection. A request that complies with 37 CFR 41 .39(b)(1) will be entered and considered. Any 
request that prosecution be reopened will be treated as a request to withdraw the appeal. 

(2) Maintain appeal. Request that the appeal be maintained by filing a reply brief as set 
forth in 37 CFR 41 .41 . Such a reply brief must address each new ground of rejection as set forth 
in 37 CFR 41.37(c)(l)(vii) and should be in compliance with the other requirements of 37 CFR 
41 .37(c). If a reply brief filed pursuant to 37 CFR 4 1 .39(b)(2) is accompanied by any 
amendment, affidavit or other evidence, it shall be treated as a request that prosecution be 
reopened before the primary examiner under 37 CFR 41 .39(b)(1). 

Extensions of time under 37 CFR 1 .136(a) are not applicable to the TWO MONTH time 
period set forth above. See 37 CFR 1.136(b) for extensions of time to reply for patent 
applications and 37 CFR 1.550(c) for extensions of time to reply for ex parte reexamination 
proceedings. 

A Technology Center Director or designee must personally approve the new 
ground(s) of rejection set forth in section (9) above by signing below: 




WYNN W/COGGINS ' ^ 
TECHNOLOGY CENTER DIRECTOR 
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Respectfully submitted, 




Beth V. Boswell 



Conferees^ J. 

Susanna Diaz jjJAjlj 

Primary Examiner/Appeals Conference Specialist 

Art Unit 3623 



Vincent Millin 

Appeals Conference Specialist 
Workgroup 3620 



